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Similarly, goods sent to an auctioneer 
to be sold, are exempt from distress 
while on his premises : Williams v. 
Holmes, 8 Ex. 861 ; Brown v. Arundell, 
10 C. B. 54 ; Adams v. Crane, 3 Tyrwh. 
327 ; Himely v. Wyatt, 1 Bay (S. C.) 
102. But the goods are only exempted 
from the distress of the auctioneer's land- 
lord. Hence, where an, auction sale was 
to take place on the premises of A., and 
B. requested the auctioneer to include in 
the sale, certain goods of his, and the 
goods were accordingly delivered to the 
auctioneer, upon the premises of A., 
and were there distrained by A.'s land- 
lord, it was held that they were not ex- 
empt : Lyons v. Elliott, L. R., 1 Q. B. 
Div. 210. 

Goods pledged with a pawnbroker may 
not be distrained by the pawnbroker's 
landlord: Swire v. Leach, 18 C. B. (N. 
S.) 479. 

The exemption for the benefit of trade, 
is for the benefit of the trade carried on 
by the tenant : Muspratt v. Gregory, 1 
M. & W. 633. Hence it is immaterial who 
the person delivering the goods to be 
"wrought, worked up or managed," 
may be. So where one butcher delivers 
cattle to another to be slaughtered, they 
are exempt from distress, for rent due 
from the second butcher : Brown v. She- 
vill, 2 Ad. &E1. 138. 

The question as to how long goods 
left to be worked up, or repaired, &c., 
are exempted after the work is completed, 
and the goods are ready to be removed, 
seems never to have been passed upon. 
It seems probable, however, that they 
are exempt until the owner has had a 



reasonable time to remove them, and that 
the court would be inclined to be lenient 
in its construction of what constitutes a 
reasonable time. See 22 E. 4, 49 b. 

Where the landlord has goods of a 
stranger, brought upon the demised pre- 
mises, he cannot distrain them, although 
they were originally there and were re- 
moved by the owner, without his consent 
after rent was in arrear : Paton v. Car- 
ter, CababS & Ellis (Eng. Q. B. D.) 
183. So where the landlord expressly or 
impliedly agrees that the goods of the 
stranger shall not be distrained, the right 
of distress is waived : Borsford v. Web- 
ster, 5 Tyrwh. 409. 

The rule for the distress for rent of 
cattle of a stranger trespassing upon the 
demised premises, seems to be that they 
are liable to distress as soon as they 
come on the premises : 7 Henry 7, 1 pi. 
1 ; Co. Litt. 47. But if they come on 
the demised premises through the fail- 
ure of the tenant to fence against them, 
they are not distrainable until levant 
and eouchant, in order that the owner 
may have time to remove them : 3 Blk. 
Com. 9. In this country, in a case 
where the judge delivering the opinion 
was inclined to protest against the rule 
allowing the landlord to distrain the 
goods of a stranger found on the demised 
premises, it was held, that where the 
owner consented to his animals being 
upon the demised premises, they were 
liable to distress : Reeves v. McKenzie, 1 
Bailey (S. C.) 497. 

Louis M. Gbeblet. 
Chicago, 111. 



RECENT AMERICAN DECISIONS. 

Supreme Court of Minnesota. 

ROSS v. SILVER AND COPPER ISLAND MINING COMPANY OF 
MINNESOTA et al. 

Where a corporation is organized under a statute which permits such corporations 
to sell their stock and provides that stock so sold purporting to be full paid shall not 
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be liable to future assessments, it may sell at less than par value shares of capital 
stock purporting to be fully paid, and, if there be no fraud, the creditors of the cor- 
poration have no recourse against the purchasers or holders of such stock for the 
difference between the par value and the price at which they were sold. 

Appeal from an order of the District Court, Hennepin county, 
overruling separate demurrer of defendant to complaint, &c. 

White $ Reynolds, for respondent, Thomas Ross. 
Lane, Dodge §■ Oavanagh, for appellant, Heffelfinger. 
P. M. Babcock, for appellant, Robert L. Kelly. 

The opinion of the court was delivered by 

Gilfillan, C. J. — This action is brought against the Silver and 
Copper Island Mining Company and Kelly, Heffelfinger and Kim- 
ball, as its stockholders. Kelly and Heffelfinger interposed separate 
demurrers to the complaint, which were overruled and an appeal 
taken. The complaint sets forth the articles of incorporation. 
From the articles it appears that the corporation was organized for 
the purpose of mining, smelting, reducing, refining and working 
ores and minerals, &c. ; that the capital stock was to be $2,000,000, 
to be divided into shares of $2 each, to be paid up, and not to be sub- 
ject to any further assessment in the hands of the lawful holder or 
owner thereof, without his or their consent. The complaint alleges 
that 850,000 shares were issued, and 150,000 reserved to raise funds 
necessary to work and develop the mining property. November 
28th 1882, a part of the shares reserved were, pursuant to a resolu- 
tion of the board of directors, put up at auction, and sold, some at 
four, some at five and some at six cents per share, each of the indi- 
vidual defendants purchasing some at such prices. The amounts 
bid were paid, and the certificates of stock issued to the purchasers, 
expressing on their face that the shares were non-assessable. After- 
wards plaintiff and one Nichols, under a contract with the corpora- 
tion, did work for it to the amount of several thousand dollars. 
Nichols assigned to the plaintiff, who recovered judgment against 
the corporation, on which execution was issued and returned unsat- 
isfied, all the property of the corporation liable to execution being 
mortgaged far in excess of its value. 

Plaintiff did not know of the sale of the stock till after the 
recovery of said judgment. At the times of making the contract 
to do the work, and the doing of it, the individual defendants were 



160 ROSS ». SILVER & COPPER ISLAND MINING CO. 

still stockholders. Plaintiff in this action seeks to charge them, as 
for unpaid subscription, for as much as the difference between the 
par value of the stock and what the defendants paid for it. The 
theory of the action is that the capital stock of a corporation is a 
trust fund for payment of its creditors ; that persons trusting it have 
a right to assume that the amount of its stock issued indicates the 
amount of actual assets in its hands, or subject to its call, to transact 
its business and meet the demands of its creditors ; and that, there- 
fore, a sale of its stock, as fully paid up, for less than its par value, 
operates as a fraud upon those creditors, who had a right to rely 
upon such stock as representing assets of the corporation upon which 
they might rely ; and, if the corporation make such sale, the pur- 
chasers may be called upon by such creditors to make good, so far 
as necessary to pay their claims, the difference between the par value 
of the stock and the price at which it was sold. 

This theory has strong considerations of equity and public policy 
to commend it, and it is also supported by the weight of authority 
in this country. Decisions of the Supreme Court of the United 
States directly and fully sustain it. In the case of corporations 
generally we see no good reason why the theory should not prevail. 
But the legislature has seen fit to make special provision respecting 
the disposal of stock by corporations for mining and smelting ores 
and manufacturing metals, &c; the provisions in regard to such cor- 
porations are contained in sections 144 to 154, inclusive, of chapter 
34 of the general statutes of 1878. Section 149 provides : " the 
stock of any such corporation shall be deemed personal property, 
and may be issued, sold and transferred as may be prescribed by 
resolution or by-laws of said corporation, or its managing board ; 
but no stock so issued or sold, purporting to be full paid, shall be 
subject to any further assessment in the hands of the lawful holder 
thereof without his consent." 

This provision for sale of stock is peculiar to this class of cor- 
porations. The chapter contains provisions for the organization 
and management of all manner of corporations, except those of a 
municipal character ; but there is no like provision in respect to 
any except those organized for the business of mining and smelting 
ores and manufacturing metals, &c. It is apparent that the legis- 
lature intended to make a distinction in the matter of the disposal 
of stock between those corporations and others. The clause quoted 
must be construed as authorizing such corporations to sell their 
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stock for whatever they can get, without regard to par value. They 
may sell stock, " purporting to be full paid," though not in fact 
full paid, and, when sold, "purporting to be full paid," it is not 
subject to further assessment — there is no further claim upon it. 

The legislature probably took the same view of such corporations 
as is taken by the courts in California of similar corporations in 
that state. In In re South Mountain. <fc, Min. Co., 7 Sawy. 30, 
s. c. 8 Fed. Rep. 403, Justice Hoffman said : " The mode in which 
mining companies are formed in this state is familiar to us all. 
The owners of the property, or persons expected to become such, 
by complying with a few simple formalities, form themselves, with 
such others as they may take into the association, into a corporation, 
to which the property is conveyed. The amount of the capital, 
which is required to be stated in the certificate of incorporation, is 
usually fixed at a purely arbitrary sum, and divided into as many 
shares as convenience or caprice may dictate. It neither bears, nor 
is intended nor supposed by the public to bear, the slightest relation 
to the real value of the property — a value nearly always conjectural, 
and very often imaginary." Accordingly, it was held that creditors 
have no recourse against stockholders who had paid in property for 
stock declared to be fully paid up, for the difference between the 
par value of the stock and the actual value of the property: 7 
Sawy. 30; 5 Fed. Rep. 403; s. c. 8 Sawy. 366; 14 Fed. Rep. 
347. Persons dealing with such a corporation must be held to do 
so with knowledge that its stock may have been sold at less than 
par, and purporting to have been full paid ; that if so sold it is not 
assessable, and consequently that the amount of its stock outstand- 
ing cannot be relied on as indicating the amount of actual assets 
realized from its stock, and in its hands. There is, therefore, if 
there be no fraud in fact, no equity in favor of creditors against 
the purchasers of such stock at such a sale. Order reversed. 

Exceptions to the Rule that a result from the enterprise, it is right that 
Subscribes is liable tor the Par they should bear the burdens of it. This 
Value of Stock taken. — It is a gen- rule of law finds illustration in the ease 
cral proposition of law, so obvious in its of a co-partnership, each of whose mem- 
equity as to be almost axiomatic, that bers is liable for all the debts and obliga- 
joint enterprisors are liable for the obli- tions of the firm. This rule of law is, 
gations incurred in the prosecution of however, by no means without limitation 
their enterprise. The justice of this rule or exemption ; even in the case of a part- 
needs no demonstration, since the joint nership, statutes permit the firm to in- 
enterprisors are to have the benefits which elude a limited or special partner, who is 
Vol. XXXV.— 21 
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not liable for the debts and obligations 
of the concern, beyond the specific sum 
of money which he contributes to its 
capital, the so-called limited companies 
present an example of further limitation 
of the partners' liability, each one being 
liable under the statute only for the money 
represented by the number of shares 
which he owns in the company. In this 
respect, a limited company may be likened 
to an ordinary corporation, each of whose 
members or stockholders is liable only 
for the amount of stock subscribed by 
him, except where the statutes impose a 
greater liability. 

These exceptions to the rule that joint 
enterprisers are liable for all the debts and 
obligations of the enterprises in which 
they are engaged, rest upon reasons of 
public policy. It seems desirable, in or- 
der to promote new, and perhaps doubt- 
ful commercial enterprises, that those 
who engage in them shall be permitted to 
do so without risking their entire fortunes. 
Especially for this reason is the rule mak- 
ing joint enterprisers liable for the debts 
and obligations of their enterprise relaxed 
in favor of mining enterprises. These are 
often so difficult and doubtful in their out- 
come, that if extraordinary immunities 
and privileges were not granted, they 
would not be undertaken, and the public 
would lose the benefit of many valuable 
mines. 

In California, the relaxation of the rule 
that joint enterprisers are jointly and 
severally liable for all the debts and ob- 
ligations of the enterprises, finds expres- 
sion in the statute quoted in the princi- 
pal case, under which mining stock may 
be purchased at less than its par value, 
without making the stockholder liable for 
such par value. In the absence of a 
statute, however, custom appears to have 
sanctioned a similar relaxation. The 
usage out of which such a custom has 
arisen, is thus described by Judge Saw- 
yer, in In re South Mountain Consoli- 
dated Mining Co., 7 Saw. 32: "The 
mode in which mining companies are 



formed in this state (California), is 
familiar to us all. The owners of the 
property or persons expecting to become 
such, by complying with a few simple 
formalities, form themselves, with such 
others as they may take into the associa- 
tion, into a corporation, to which the pro- 
perty is conveyed. The amount of the cap- 
ital stock which is required to be stated in 
the certificate of incorporation, is usually 
fixed at a purely arbitrary sum, and di- 
vided into as may shares as convenience 
or caprice may dictate. It neither bears, 
nor is intended nor supposed by the pub- 
lic to bear, the slightest relation to the 
real value of the property — a value 
nearly always conjectural, and very often 
imaginary. It has recently become the 
practice to divide the capital stock into 
100,000 shares, of the value of $100 
each, making $10,000,000 in all, a sum 
which it is apparent can have no refer- 
ence to any estimate of the real or intrin- 
sic value of what is usually a mere hole 
in the ground, supposed to afford favor- 
able indications." And Judge Sawteb 
holds that from these circumstances there 
arises no ex contractu obligation to take 
and pay for their stock. See also, In re 
South Mountain C. M. Co., 8 Saw. 366. 
Mr. Morawitz, speaking of this cus- 
tom, says : " This practice is so univer- 
sal and so notorious, that a person who 
contracts with an ordinary mining com- 
pany, may usually be presumed to have 
contracted with a view to such security 
as the property transferred to the com- 
pany may furnish, irrespective of the cap- 
ital indicated by its charter. The person so 
contracting would, therefore, have no 
equitable claim against the shareholders 
for unpaid capital, if their shares were de- 
clared paid up as between themselves and 
the company :" 2 Morawitzon Corpora- 
tions, \ 830. Such being the usage and 
custom with reference to mining com- 
panies, a person dealing with them may 
fairly be taken to have notice thereof, 
and by dealing with notice, to have as- 
sented to an arrangement by which share- 



ROSS v. SILVER & COPPER ISLAND MINING CO. 



163 



holders are not liable for unpaid portions 
of their stock. If this view is taken of 
the transaction, a creditor of a mining 
corporation seeking to collect an unpaid 
subscription from a stockholder therein, 
would fall within the cases of Robinson 
v. Bidwell, 22 Cal. 379-388 ; Coit v. 
N. C, frc, Amalgamating Co., 14 Fed. 
Rep. 12; s. C. 15 Phila. 496, and Peck 
v. Coalfield Coal Co., 11 Brad. 88. But 
in the absence of a statute like that in 
California, or in the absence of some 
custom relaxing the rule as to the liabil- 
ity of shareholders, for unpaid subscrip- 
tions to their stoek, mining stockholders 
are liable the same as any shareholders 
for the full par value of their shares. As 
remarked by Mr. Wade, " The rights 
and liabilities of members of mining 
companies are distinguished from those 
of co-tenants and partners, by the same 
rules that obtain respecting other busi- 
ness corporations, except as they are 
varied by statute:" Wade's Am. Min. 
Law, I 152. 

There is, in England, a peculiar form 
of mining company, known as "cost- 
book mining companies." These are 
formed by agreement of a number of 
men, who, having got permission to work 
a lode, agree to share the enterprise in 
certain proportions. They seldom agree 
on a fixed capital, hut appoint an agent, 
commonly called a purser, to manage the 
mine, subject to the control of the share- 
holders. They write in a book called 
"the cost book," the agreement into 
which they have entered, and insert in 
this book, from time to time, the receipt 
and expenditures of the mine, the names 
of the shareholders, their respective ac- 
counts with the mine, and transfer of 
shares. The shares are transferable, 
and may be relinquished. They may 
also be sold by the company for non-pay- 
ment of calls, and those circumstances, 
rather than any other, distinguish cost- 
book mining companies from common 
partnerships : 1 Lind. on Partnership 
*147. 



Although these associations are called 
companies, yet Mr. Justice Lindlet ap- 
pears to consider them more in the nature 
of partnerships than corporations Con- 
cerning them and the liability of share- 
holders in them, he says : ' ' cost-book 
mining companies are sometimes repre- 
sented as differing essentially from ordi- 
nary partnerships. But there is no au- 
thority for this statement, and it may be 
said with more truth, that cost-book min- 
ing companies are mere partnerships gov- 
erned by the general law of partnership, 
except so far as that law is excluded by 
local custom or by special agreement, 
referring to and embodying such cus- 
tom :" 1 Lind. on Partnership *147. 
See also, 32 & 33 Vict. 19 ; Tapping's 
Readwin Prize Essay on Cost-Book ; 
Collier on Mines, 2 Edw. III. ; Batten's 
Stannaries' Act 1869. Mr. Justice 
Lindlbt further says : " Some persons 
imagine that the liability of sharehold- 
ers in cost-book mining companies, is 
limited. That both their past as well as 
their future liability is got rid of as soon 
as they have transferred their shares ; 
and that they are in no case liable for 
the debts of the mine, if they have paid 
the calls which may have been made up- 
on their shares. All this is mere delusion, 
and although it is true that a shareholder 
can, as between himself and co-share- 
holders, get rid of his liability by trans- 
ferring or relinquishing his shares : (cit- 
ing Fenn's Case, 4 DeG., M. & G. 285 ; 
Mayhem's Case, 5 Id. 837 ; Bodmin's 
United Mines, 23 Beav. 370 ; Birc/i's 
Case, 2 DeG. & J. 10 ; Lofthouse's Case, 
Id. 69.) There is no authority what- 
ever, for saying that the liabilities of the 
shareholders to creditors were, until 
lately, governed by principles in any re- 
spect different from those which applied 
to ordinary partnerships ; (citing Tred ■ 
wen v. Bourne, 6 M. & W. 461 ; Newton 
v. Dahj, 1 Fos. k Fin. 26 ; Lanyon v. 
Smith. 3 B. & Sm. 938 ; Harvey v. 
Clough, 2 N. R. 204 ; Ellis v. Schmaock, 
5 Bing. 521 ; Peel v. Thomas, 15 C. B. 
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714; Toll v. Lee, 4 Ex. 230, where 
shareholders in a cost-book mine were 
held liable to creditors for goods sup- 
plied. By the Stannaries' Act 1869 (32 
& 33 Vict. c. 19, sect. 25), however, a 
past shareholder is not liable to contribnte 
to the assets of the company, if he has 
ceased to be a shareholder two years or 
upwards before the mine ceased to be 
worked, or before the date of the wind- 
ing up order :" 1 Lind. on Partnership 
*147. 

Concluding with reference to mines, it 
may be laid down as a general proposi- 
tion, that in the absence of a custom or 
statute, shareholders in a mining corpo- 
ration are liable for the par value of shares 
subscribed by them, and if a custom to 
the contrary is relied upon to exonerate a 
shareholder from liability, such custom 
must be proved ; it will not be judicially 
noticed. See Hawkin's Case, 2 K. & J. 
253 ; Bodmin's United Mines, 23 Beav. 
370 ; Fenn's Case, 4 DeG. M. & G. 
285 ; Hart v. Clarke, 6 Id. 232 ; 6 H. L. 
C. 633 ; Sibley v. Minion, 27 L. J. Ch. 
53 ; Hybart v. Parker, 4 C. B. (N. S.) 
209. 

There are one or two cases which 
appear to conflict with the rule that a 
subscriber to an ordinary corporation is 
liable for the full par value of stock taken 
by him. One of these cases is Van Colt 
v. Van Brunt, 82 N. T. 535. Defendant 
V. B., being the president and a director 
of the H. A. Rd. Co., as such president 
entered into a contract with C, by which 
the latter agreed to build and equip a 
portion of the road, for a certain sum in 
the stock of the compauy, and for a cer- 
tain sum in its bonds. Immediately after- 
wards, and in accordance with a previous 
arrangement, the contract was assigned 
by C. to V. B., who, with others asso- 
ciated with him, performed the contract 
at an expense less than the par value of 
the stock and bonds agreed to be paid 
therefor, which they received. In an 
action by plaintiff, among other things, 



to recover of V. B., as the amount 
unpaid upon the stock, a proportionate 
share of the difference between the par 
value of the stock so transferred, and 
the cost of performance, it appeared 
that the contract was entered into and 
assignment made, in good faith, after full 
deliberation and consultation, with the 
knowledge and assent of all the directors 
and the stockholders of the company, as 
the only means to insure the construction 
of the road, and that the amount ex- 
pended exceeded the actual value of the 
stock and bonds delivered in payment : 
held, that the stock so transferred was 
to be considered as full paid up stock, 
and that the action was not maintainable. 
As to whether, had said defendant real- 
ized a sum beyond the amount actually 
expended, it would have enured to the 
benefit of the company : Quare, Van Coil 
v. Van Brunt, 82 N. Y. 535. This de- 
cision, although at variance with the cur- 
rent of authority, appears to be sound. 
It is to be noted that the defendant, al- 
though a holder of stock, was not a sub- 
scriber therefor. The rule making share- 
holders liable for any unpaid balance 
on their stock, rests upon the fact of their 
having made a contract so to pay for 
their stock ; but in this case, there was 
no subscription for the stock by Van 
Brunt, the defendant, and hence no con- 
tract under which he could be held liable 
for an unpaid balance. The case appears 
to be within the line of authorities re- 
ferred to in Ang. & Ames on Corpora- 
tions, sect. 590 a, wherein it is said 
that "an agreement is often made by 
railroads to pay the persons building them 
a certain proportion of the contract price 
in stock. Under such a contract, the 
contractor is entitled to the proportion in 
stock at its current market value at the 
time payment should have been made, 
and if the stock depreciate so that it has 
no market value, the amount agreed to 
be paid in stock must be paid in money:" 
see Hart v. Lauman, 29 Barb. 410; 
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Moore v. B. R. Rd., 12 Id. 156 ; Par- on the face of it, binding the conpany to 

ter v. Buckfield Branch Rd., 32 Me. deliver the stock. But in this case, the 

539. court avoided the question of public 

And in Otterr. Breevoort Petroleum Co., policy, and as to the rights of creditors 

50 Barb. 247, it is held that an agreement by saying that the facts were not before 

by an incorporated company, to sell shares the court to raise this question, 
of its own stock for less than par, is valid Adelbebt Hamilton. 



Supreme Court of Illinois. 
HOLTZMAN o. HOY. 

In an action for damages for negligence and unskilfulness on the part of defendant, 
as a physician and surgeon, in the treatment of plaintiff's leg, the want of profes- 
sional skill of the defendant is put in issue, and the burden of proof is on the plaintiff. 

The proper and only mode of showing want of skill on the part of the defendant 
was by proving that he did not exercise it ; it could be neither established nor dis- 
proved by showing his general professional reputation ; hence the question asked of 
a witness as to what his reputation is, in the community and among the profession, 
as being an ordinarily skilful and learned physician, was properly disallowed. 

Error to the Appellate Court, Second District, to review a 
judgment affirming a judgment of the Circuit Court of Livingston 
county against defendant, in an action to recover damages for negli- 
gent and unskilful treatment by a physician and surgeon. 

The facts are stated in the opinion. 

Stevenson §■ Ewing, for plaintiff in error. 
Strawn £ Patton, for defendant in error. 

The opinion of the court was delivered by 

Mitlkey, J. — The present writ of error brings before us for 
review a judgment of the Appellate Court for the Second District, 
affirming judgment of the Circuit Court of Livingston county in 
favor of Joseph Hoy, the defendant in error, and against Samuel 
E. Holtzman, the plaintiff in error, for the sum of $2500. 

The action in form was trespass on the case, and the cause of 
action was alleged negligence and unskilfulness on the part of the 
defendant, as a physician and surgeon, in the treatment of the 
plaintiff's leg for serious and complicated fracture. 

The case is submitted here on the briefs and arguments filed in 
the appellate court, and, as it most usually happens when this course 
is pursued, they are, in the main, occupied with a discussion of 
controverted questions of fact, a matter with which we have no con- 



